The proposed assessment sheet indicates that respondent
has not previously violated any mandatory health or safety
standards.  Therefore, no portion of the penalty to be assessed
should be based upon the criterion of respondent's history of
previous violations.

Consideration of the remaining three criteria of good-faith
abatement, negligence, and gravity require a discussion of the
violation here involved.  Citation No. 2059582 alleged that re-
spondent had violated section 70.501 by failing to maintain the
noise in an employee's working environment at or below a permis-
sible level.  The inspector who wrote the citation considered
the violation to be associated with a low degree of negligence
and believed that it was reasonably likely that an injury involv-
ing lost workdays or restricted duty was likely to be experi-
enced by one employee.  As a result of the inspector's evalua-
tion of negligence and gravity, MSHA proposed a penalty of $42
after giving respondent a 30 percent reduction in the penalty
because respondent had demonstrated a good-faith effort to
achieve compliance after the citation was written.

The parties' agreement to reduce the penalty to $20 is well
supported by an affidavit attached to the motion for approval of
settlement.  The affidavit was given by Stephen C. Davis, re-
spondent's Manager of Environmental Services who has a Master of
Public Health degree from the University of California.
Mr. Davis began working on noise problems at respondent's mine
in November 1982 before the citation here involved was issued.
The problem arose primarily from the noise generated by a diesel-
driven teletram manufactured by the Wagner Mining Machinery Co.
Through Mr, Davis1 efforts, respondent participated in a noise-
control project conducted by the United States Bureau of Mines1
Pittsburgh Research Center.  Respondent also sought the assist-
ance of MSHA's Pittsburgh Health Technology Center, Physical
and Toxic Agents Division.  Inasmuch as respondent had obtained
the assistance of two different- agencies of the Federal govern-
ment to assist it in reducing noise levels at its mine prior to
the writing of the citation, I-believe that the motion for ap-
proval of settlement correctly expresses a belief that respond-
ent1 s failure to reduce the noise to a permissible level was a
nonnegligent violation.

Mr. Davis1 affidavit also indicates that respondent con-
ducted an educational program to make its employees aware of
noise problems at its mine and to encourage its employees to
engage in hearing conservation measures.  Finally, in April
1983 a designated teletram was made the subject of a quieting
modification which involved the installation of sound-absorption
material around the engine and radiator fan exhaust compartments
as well as the installation of newly fabricated sound-absorbing
louvers.  Shortly after the retrofitting had been performed,
respondent's mine was closed because of depressed market condi-
tions.  The motion for approval of settlement states that the
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